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Blue Bell Troubles Just Beginning After Listeria Recall 

By Jess Davis 

Law360, Dallas (April 21, 2015, 9:42 PM ET) -- Blue Bell Creameries issued a voluntary recall Monday of 
all its products on the market following a deadly listeria outbreak, an unusual and proactive move that 
could limit punitive damages but also expose the company to claims from distributors and retailers, 
lawyers say. 
 
The Texas ice cream maker pulled all of its products, manufactured at all of its facilities, from store 
shelves after finding that listeria contamination wasn’t limited to a single machine at one of its plants, as 
it had appeared earlier. Lawyers say it’s highly unusual for a food recall to be that broad and that it 
signals that Blue Bell may not yet know the extent of the problem. 
 
The full-scale recall could curb some of the liability Blue Bell will face from consumers sickened by the 
listeria, reducing the possible number of cases and also likely taking punitive damages off the table by 
telegraphing to future juries that the company acted responsibly to contain the problem. 
 
But it’s just the beginning of the road for Blue Bell’s troubles, as the company will face immediate 
demands from consumers and from its retail and food service customers for damages related to the 
recall, along with a long road to building its client base back up and regulatory headaches as the 
U.S. Food and Drug Administration studies the problem. 
 
Sarah Brew of Faegre Baker Daniels LLP advised clients during a 2011 listeria outbreak tied to a 
cantaloupe farm. She said that in the wake of a widespread recall like Blue Bell's, many of the company’s 
contracts will likely be terminated. It will have to win back confidence by demonstrating to retailers and 
distributors that it has identified the issue and taken corrective action before those customers will buy 
from it again, she said. 
 
“Blue Bell’s in a really tough spot right now,” Brew said. “They’re looking at regulatory hurdles, facing 
issues with their customers, and there’s always the cloud of litigation as well.” 
 
Blue Bell has been issuing limited recalls of its ice cream since mid-March, when public health officials 
determined Blue Bell products were the likely source of a listeria outbreak at a Kansas hospital. Five 
hospital patients developed listeriosis between January 2014 and January 2015. 
 
In early April the company suspended operations at an Oklahoma plant and cautioned consumers not to 
eat potentially contaminated products made there, then discovered some products made at its Texas 
facility were also contaminated, according to the U.S. Centers for Disease Control and Prevention. 
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On Monday, the company said it initially believed that listeria contamination was limited to a single 
machine in one plant, but internal testing found the bacteria in other areas. It decided to pull all its 
products until it could be “completely confident that our products are safe for customers.” 
 
Blue Bell CEO Paul Kruse said in a statement that the company is “heartbroken” about the situation and 
apologized to all of its fans and customers. 
 
According to the CDC, as of Tuesday, 10 patients infected with several strains of listeria were reported 
from four states, with illness onsets ranging from January 2010 to January 2015. Three deaths were 
reported in Kansas. 
 
The scope, both of the outbreak and of the recall, is unusual in food contamination cases, lawyers say. 
The lifespan of the fallout from the outbreak will depend on how many people are affected and how 
quickly Blue Bell can contain and stop the listeria contamination at its facilities. 
 
As the FDA implements the Food Safety Modernization Act, manufacturers are under more scrutiny than 
ever. Companies like Blue Bell have to review their safety processes and build in more preventive steps 
to eliminate, or at least mitigate, contamination risks, said Bob Hibbert of Morgan Lewis & Bockius LLP. 
 
“Given an outbreak of this nature, what the FDA and presumably the company as well are going to be 
looking for is to engage in a root cause analysis, try to diagnose the source of the problem, and then 
you’re going to be looking at what additional measures if any need to be put in place to eliminate that 
root cause,” he said. “Something along those lines will have to happen before FDA and relevant state 
officials will allow the product back on shelves.” 
 
In civil disputes, Blue Bell will likely face damages claims not just from injured ice cream lovers but also 
from retailers and distributors to which it may be liable under its contracts and under the Uniform 
Commercial Code’s implied warranties. If plaintiffs sue retailers that sold listeria-infected products, 
like lawsuits against Wal-Mart Stores Inc. after a listeria outbreak involving caramel apples, Blue Bell will 
inevitably get dragged into that litigation. 
 
Hibbert said Blue Bell’s comprehensive recall may have limited its exposure to liability by getting 
products off store shelves while it continues testing and tries to find and fix the root of the problem. 
 
“Companies don’t want to have these so-called rolling recalls where you recall X amount of product on a 
Tuesday, Y amount on a Thursday,” he said. “Usually companies want to bite the bullet and get it over 
and done with, but the problem is that’s a function of data. Apparently they had enough uncertainty, 
they took the proactive step.” 
 
But some lawyers don’t see it that way. 
 
Fred Pritzker of PritzkerOlsen PA has handled 50 listeria cases. His firm has been retained by a Kansas 
woman who says she was sickened by eating a Blue Bell product. 
 
Given the time period of the infections and the fact multiple plants had contamination issues, he said, 
the company likely has “a massive problem in terms of record keeping, documentation and testing.” 
 
“This is not proactive,” he said. “This is an untimely, reactive situation. This is the kind of thing they 



 

 

should have done right at the get-go, before they allowed sales of products to continue while knowing 
some of their products were affected.” 
 
Pritzker said once Blue Bell knew there was a problem and didn’t know where it was coming from, the 
company “should have shut down everything immediately.” 
 
He predicted Blue Bell would face a range of claims, from confirmed cases of listeria to people who got 
sick but didn’t confirm the cause of their illness, to medical monitoring cases where patients infected 
with listeria are treated. He said prompt resolution of claims may depend on coverage decisions made 
by Blue Bell’s insurance carrier and on how long it takes for listeria-affected patients to recover. 
 
Houston personal injury lawyer Scott Callahan said that given Blue Bell’s reputation and history, he 
expects to see the company try to settle claims quickly. 
 
Based in Brenham, Texas, a small town between Houston and Austin, Blue Bell has been around since 
1907, and particularly among Texans it has been a staple for generations of families. 
 
Callahan said consumer forgiveness will depend on how Blue Bell handles the outbreak and whether it 
can maintain the trust it built among ice cream lovers through its branding as a “little creamery in the 
hillside of Texas.” 
 
“Right now, Blue Bell is walking a tightrope of sorts, between protecting their brand and their loyalty to 
that brand versus the need to protect customers,” Callahan said. “If Blue Bell puts customers first, they 
can maintain that loyalty and trust. If Blue Bell apologizes and takes responsibility, there’s power in 
that.” 
 
--Editing by Jeremy Barker and Brian Baresch. 
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