
E
arlier this month, the
Equal Employment
Opportunity
Commission filed two
discrimination law-

suits that warn employers it will
continue to challenge the bound-
aries of Title VII of the Civil
Rights Act of 1964, the federal
statute prohibiting discrimina-
tion in the workplace.
Each lawsuit alleges unlawful

discrimination based on employ-
ees’ sexual orientation — even
though, unlike race, gender and
other characteristics, sexual ori-
entation is not explicitly pro-
tected under Title VII. The two
lawsuits, filed on March 1 in
federal courts in Pennsylvania
and in Maryland against private
employers, represent the EEOC’s
first-ever efforts to test in the
federal courts its position that
Title VII prohibits sexual orien-
tation discrimination.
The EEOC litigation
In one lawsuit, the EEOC

alleges that an employee
described as a gay male was sub-
jected to a sexually hostile work
environment and “intolerable
working conditions.” 
This included his supervisor

making derogatory comments at
least three to four times each
week about his sexual orienta-
tion and his romantic partner.
The EEOC also alleges that the
employee reported this harass-
ment to the company president,
but to no avail. According to the
EEOC, the mistreatment was so
severe that it induced the
employee to resign his employ-
ment (read, to be “constructively
discharged”).
In the other lawsuit, the EEOC

alleges discrimination and retali-
ation against a lesbian employee.
As in the EEOC’s other case, this
employee allegedly was sub-
jected to persistent offensive

comments by her shift manager
(such as “I want you to like men
again” and “You would look good
in a dress”).
The manager also allegedly

quoted biblical passages pur-
portedly condemning homosexu-
ality. Here, too, the EEOC alleges
that the employer did not appro-
priately respond when the
employee complained about this
treatment and, instead, termi-
nated her employment in retalia-
tion.
EEOC: Sexual orientation

discrimination is sex discrimi-
nation
Sexual orientation is not an

explicitly protected category in
Title VII. However, the EEOC’s
theory is that discriminating
against a gay or lesbian employee
constitutes prohibited sex dis-
crimination. As the EEOC
explains, “Sexual orientation dis-
crimination necessarily entails
treating an employee less favor-
ably because of [his or her] sex.”
By virtue of a gay male

employee’s sexual orientation, or
that of a lesbian employee, the
aggrieved employee does not
conform to sex stereotypes and
norms about males or females.
Put differently, a gay man (or
woman) is not acting consistent
with the employer’s views of a
man (or woman). Thus, accord-
ing to the EEOC, to then mis-
treat that individual for these
reasons constitutes unlawful sex
discrimination.
Although the EEOC had not

previously initiated litigation
raising sexual orientation dis-
crimination, it has made clear its
position that Title VII’s protec-
tions extend to sexual orienta-
tion. For example, its most
recent Strategic Enforcement
Plan (for fiscal years 2013
through 2016) identified address-
ing discrimination against

lesbian, gay, bisexual and trans-
gender individuals as one of its
“national priorities.”
In addition, in July 2015, the

EEOC issued a federal agency
sector decision in which it con-
cluded that sexual orientation
discrimination fell within Title
VII’s purview. According to the
EEOC’s decision, an allegation
that sexual orientation was taken
into account in an employment
action means that the employer
made “sex-based considerations,”
thereby giving rise to an allega-
tion of sex discrimination.
The EEOC’s enforcement (as

opposed to, until now, litigation)
activities likewise have reflected
this view. The EEOC reports that
in fiscal year 2015, it received
more than 1,400 charges that
included allegations of sex dis-
crimination related to sexual ori-
entation and gender identity or
transgender status — a 28
percent increase from the previ-
ous year.
Implications
With these two recent law-

suits, the EEOC has demon-
strated confidence in its view
that Title VII prohibits sexual
orientation discrimination and is
betting that federal courts will
agree and hold employers
accountable.
To be sure, 22 states and the

District of Columbia already pro-
hibit sexual orientation discrimi-

nation. In Illinois, the state’s
Human Rights Act expressly
proscribes discrimination based
on sexual orientation, which is
defined to mean “actual or per-
ceived heterosexuality, homosex-
uality, bisexuality or
gender-related identity, whether
or not traditionally associated
with the person’s designated sex
at birth.”
However, the EEOC’s litigation

demonstrates that employers
could be susceptible to EEOC
action regardless of state law.
And, in Illinois, employers will
stand in the crosshairs of an
EEOC that is far deeper in
resources and politicized than
the Illinois Department of
Human Rights.
Employers who are not vigi-

lant in prohibiting mistreatment
of LGBT employees, and
responding to complaints of
same, do so at their own peril.
Policies prohibiting discrimi-

nation should explicitly identify
sexual orientation and gender
identity. Supervisors should be
trained to be particularly cog-
nizant of comments and situa-
tions that could be construed as
disparaging to an LGBT worker
(such as, for example, not using
the name and gender pronoun
corresponding to the employee’s
gender identity). Internal com-
plaints should be addressed
promptly and thoroughly, and a
finding of improper conduct
should lead to swift and harsh
consequences.
Regardless of whether one

views the EEOC’s theory as con-
sistent with Title VII sex dis-
crimination, or as a government
agency’s illegitimate extension of
statutory authority, it is impera-
tive that employers redouble
their compliance efforts as the
EEOC moves forward with its
aggressive approach.
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