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8th Circ.'s 'Liberal Admission' Standard Stands Out 

Law360, New York (July 15, 2014, 11:55 AM ET) --  

On June 6, 2014, the Eighth Circuit reversed a district court decision 
excluding three experts, who were critical to the plaintiff to show 
causation, on the basis that they did not reliably rule out alternative 
causes of injury. The Eighth Circuit found that even without ruling out 
all possible alternative explanations, the experts’ opinions were 
reliable enough to assist the trier of fact. 
 
In Johnson v. Mead Johnson & Co. LLC, a guardian ad litem brought 
product liability claims against Mead Johnson & Company, alleging 
that an infant contracted meningitis and suffered severe brain 
injuries due to the consumption of a contaminated powdered infant 
formula. The plaintiff’s experts purported to conduct a differential 
diagnosis, ruling in the formula as a potential cause of the illness and 
ruling out other possible causes. However, in its Daubert motions, 
Mead Johnson & Company argued such differential diagnoses were 
severely flawed or nonexistent with regard to certain significant 
issues. The district court agreed in its subsequent opinion, and was 
critical of the experts, finding they overlooked or did not test for 
evidence contrary to their conclusions and ruled out other potential causes of illness based on 
“unreliable methodology.” The district court excluded plaintiff’s experts’ testimony in whole and 
granted summary judgment. 
 
In reversing the district court’s decision, the Eighth Circuit determined that Daubert and Federal Rule of 
Evidence 702, which controls the admission of expert testimony, served to liberalize the admission of 
expert testimony. Ultimately, it found that the district court violated the liberal admission standard, 
suggesting that doubts should be resolved in favor of admission. The Eighth Circuit distinguished the 
instant case from precedent, Glastetter, relied upon by the district court, finding that while the 
Glastetter expert used reliable differential diagnosis methodology, there was no scientific proof of 
causation, rendering the opinion scientifically invalid. The district court, it concluded, went too far by 
weighing the experts’ conclusions. 
 
Ultimately, the Eighth Circuit sent a clear message that experts are not required to consider all possible 
causes in conducting a differential diagnosis, and further, that because ruling out particular causes is an 
area where experts might reasonably differ, the jury should decide among conflicting opinions. 
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The Eighth Circuit’s position on this issue has evolved over the years. It has leaned toward a more liberal 
admission standard for differential diagnoses very recently. For example, taking the same interpretation 
of Glastetter in the case of Tedder v. American Railcar Industries Inc., where it determined that 
differential diagnoses were “presumptively admissible” and should be excluded only if scientifically 
invalid. This is in contrast to the court’s opinion in Bland v. Verizon Wireless LLC, where the Eighth 
Circuit held that where the expert did not investigate the plaintiff’s environments to determine possible 
causes of plaintiff’s exercise-induced asthma, and where most exercise-induced asthma cases have no 
known cause, the expert’s opinion “did not satisfy Daubert.” The Eighth Circuit took an even more 
conservative approach in Turner v. Iowa Fire Equipment Co., excluding an expert’s testimony where the 
expert “admitted he made no attempt to consider all possible causes, or to exclude each potential cause 
until one remained, or to consider which of two or more nonexcludable causes was the more likely to 
have caused the condition.” 
 
In contrast, the Eighth Circuit in Johnson concluded that failing to consider all possible causes or look at 
relevant environments for causes would not be a sufficient basis to keep an expert’s testimony out. 
 
A number of other district and circuit courts have not been so liberal in admitting expert testimony 
based on faulty or nonexistent differential diagnoses, and explicitly apply rigorous consideration of the 
reliability of differential diagnoses in order to ensure that they satisfy Daubert. In the Fifth Circuit, 
Johnson v. Arkema Inc. noted that while “differential diagnosis can yield a reliable expert opinion,” they 
are not “reliable per se.” The court excluded the expert opinion, finding that it made unreliable 
presumptions without any scientific support. 
 
The Sixth Circuit suggests that identifying a differential diagnoses does not create a presumption of 
reliability, but instead raises three questions: “(1) Did the expert make an accurate diagnosis of the 
nature of the disease?; (2) Did the expert reliably rule in the possible causes of it?; (3) Did the expert 
reliably rule out the rejected causes? If the court answers ‘no’ to any of these questions, the court must 
exclude the ultimate conclusion reached.” (See Tamraz v. Lincoln Elec. Co., 620 F.3d 665, 674 (6th Cir. 
2010).) The court found that the expert’s opinion failed on the last two prongs, given that his ruling in 
and ruling out process was speculative and not based on a valid methodology. 
 
In the Seventh Circuit, Myers v. Illinois Central R. Co. found that “[t]he question of whether [differential 
diagnosis] is reliable under Daubert is made on a case-by-case basis, focused on which potential causes 
should be ‘ruled in’ and which should be ‘ruled out.’” There, the experts did not rule in or rule out 
alternative causes, and the court determined that the physician’s opinions were merely a “hunch or an 
informed guess.” 
 
The Eleventh Circuit in Kilpatrick v. Breg Inc. excluded an expert who “could not explain why potentially 
unknown, or idiopathic alternative causes were not ruled out,” finding that the differential diagnoses 
that only ruled out two causes was not properly applied. The court concluded that the differential 
diagnosis was flawed because the expert should have “compil[ed], or rul[ed] in, a comprehensive list of 
potential causes” and should “have explained why alternative causes were ruled out.” 
 
The Eighth Circuit’s liberal admission language and analysis of how a differential diagnosis may or may 
not be challenged has evolved over the years and is certainly at odds with dozens of other rulings across 
the country by district courts and other circuit courts that have used Daubert and its progeny to exclude 
expert opinions based on faulty or nonexistent differential diagnoses. However, practitioners in the 
Eighth Circuit should take note that conclusory differential diagnoses may not be easily challenged, and 
reliability of the same will be left to the jury to weigh. 



 

 

 
—By Amy R. Fiterman and Lariss Jude, Faegre Baker Daniels LLP 
 
Amy Fiterman is a partner and Lariss Jude is an associate in Faegre Baker Daniels' Minneapolis office.  
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