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EDIToRIAL

Welcome to the eighth edition of The International Comparative Legal 
Guide to: Litigation & Dispute Resolution.
This guide provides corporate counsel and international practitioners with 
a comprehensive worldwide legal analysis of the laws and regulations of 
litigation and dispute resolution.
It is divided into two main sections:
One general chapter titled Freezing Injunctions in Support of Foreign 
Proceedings & Arbitration.
Country question and answer chapters. These provide a broad overview of 
common issues in litigation and dispute resolution in 42 jurisdictions, with 
the USA being sub-divided into five separate state-specific chapters.
All chapters are written by leading litigation and dispute resolution lawyers 
and industry specialists, and we are extremely grateful for their excellent 
contributions.
Special thanks are reserved for the contributing editor Greg Lascelles of 
King & Wood Mallesons LLP, for his invaluable assistance.
Global Legal Group hopes that you find this guide practical and interesting.
The International Comparative Legal Guide series is also available online at  
www.iclg.co.uk.

Alan Falach LL.M. 
Group Consulting Editor 
Global Legal Group 
Alan.Falach@glgroup.co.uk
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I.  LITIGATION

1 Preliminaries

1.1 What type of legal system has New Jersey got? Are 
there any rules that govern civil procedure in New 
Jersey?

New Jersey is a common law jurisdiction and case law is developed 
according to the doctrine of stare decisis.  The Rules Governing the 
Courts of the State of New Jersey govern proceedings at all levels of 
New Jersey’s court system.

1.2 How is the civil court system in New Jersey 
structured? What are the various levels of appeal and 
are there any specialist courts?

New Jersey Courts are organized under a unified judicial system.  
The Supreme Court of New Jersey, the highest court, hears certain 
cases as of right and has discretion to hear other cases.  The Supreme 
Court has original jurisdiction in limited instances.  The Superior 
Court is below the Supreme Court, and it is divided into the Appellate 
Division (New Jersey’s intermediate appellate court) and the trial 
courts.  The Appellate Division hears appeals as of right after the 
final disposition of a trial court matter or an administrative court, 
and has discretion to hear interlocutory appeals.  At the trial court 
level, the Superior Court is divided broadly into the Law Division, 
which includes criminal and civil courts, and the Chancery Division, 
which includes family courts and general equity courts.  New Jersey 
also has an administrative court system, managed through the Office 
of Administrative Law.

1.3 What are the main stages in civil proceedings in New 
Jersey? What is their underlying timeframe?

■ Pleadings: a civil action is initiated by filing a complaint.  New 
Jersey is a “notice pleading” state.  Responsive pleadings or 
motions to dismiss must ordinarily be filed within 35 days of 
service of the complaint, but parties have the right to extend 
the time for response upon consent up to 60 days.  R. 4:6-1.    

■ Discovery: discovery methods include depositions, written 
interrogatories, requests for admission, and requests for 
production of documents, electronically stored information 
or other tangible items.

■ Motion Practice: the Superior Court Law Division and the 
Chancery Division, General Equity Part publish a list of 
“motion days” upon which civil motions are to be made 

returnable, which ordinarily fall on every other Friday.  A 
motion must be filed and served at least 16 days before the 
listed return date, except for motions for summary judgment, 
which must be served and filed at least 28 days before the 
return date.  A party must file any opposition at least eight 
days before the return date (10 days for summary judgment 
motions), and the moving party must reply, if at all, at least 
four days before the return date.  

■ Trial: a civil jury consists of at least six or as many as 12 
persons.  A party must demand a trial by jury in writing within 
10 days after service of the last pleading or it is waived.  R. 
4:35.

■ Judgment: a judgment is the final decision of the court which 
determines the parties’ rights and obligations.  Question 9.3 
describes how judgments may be enforced.

■ Appeal: a party only has a right to appeal where it is given by 
statute.  The scope of appeals is discussed in question 9.4.

1.4 What is New Jersey’s local judiciary’s approach to 
exclusive jurisdiction clauses?

New Jersey courts uphold the enforceability of a contract’s forum 
selection clause so long as the contract is freely negotiated and the 
provision is not “unreasonable and unjust”.  YA Global Investments, 
L.P. v. Cliff, 419 N.J. Super. 1, 9-10 (App. Div. 2011).  A forum 
selection clause is presumptively valid and will be enforced unless it 
is the product of fraud, undue influence or overwhelming bargaining 
power, is unreasonable, or offends a strong public policy.  Id. 

1.5 What are the costs of civil court proceedings in New 
Jersey? Who bears these costs?  Are there any rules 
on costs budgeting?

The costs of civil court proceedings vary.  The fee for filing a 
complaint is $250 and the filing fee for a motion is $50.  New Jersey 
courts follow the American Rule, under which each party assumes 
responsibility for its attorneys’ fees and costs unless a statute, court 
rule, or other legal obligation provides otherwise.  

1.6 Are there any particular rules about funding litigation 
in New Jersey? Are contingency fee/conditional 
fee arrangements permissible? What are the rules 
pertaining to security for costs?

The New Jersey Rules of Professional Conduct permit contingent 
fees.  N.J.R.P.C. 1.5(c).  The propriety of the fee is evaluated based 
on factors including the time and labor involved, the complexity 

Andrew C. Egan

Andrew B. Joseph
USA –  
New Jersey
Drinker Biddle & Reath LLP
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3 Commencing Proceedings

3.1 How are civil proceedings commenced (issued 
and served) in New Jersey? What various means 
of service are there? What is the deemed date of 
service? How is service effected outside New Jersey?  
Is there a preferred method of service of foreign 
proceedings in New Jersey?

A civil action is commenced by filing a complaint.  In a civil case, 
the complaint is accompanied by either a summons or order to show 
cause.  The plaintiff, plaintiff’s attorney or the clerk of the court may 
issue the summons.  R. 4:4-1.  If a summons is not issued within 15 
days from the date of the Track Assignment Notice, the action may 
be dismissed.  Id.  Summonses shall be served together with the 
complaint by any competent adult not having a direct interest in the 
litigation.  R. 4:4-3.  If personal service cannot be effected after a 
reasonable and good faith attempt, service may be made by mailing 
a copy of the summons and complaint by registered or certified 
mail, return receipt requested, to the usual place of abode of the 
defendant or a person authorised by rule or law to accept service for 
the defendant, or with postal instruction to deliver to the addressee 
only, to the defendant’s place of business or employment.  The party 
making service may elect to serve via first class mail simultaneously 
with the certified or registered mail, and if the addressee refuses to 
claim or accept delivery of the registered or certified mail, and if 
the ordinary mailing is not returned, the simultaneous mailing shall 
constitute effective service.  R. 4:4-3(a).
New Jersey allows service upon out-of-state defendants using the 
same methods, i.e. personal service, or certified mail if personal 
service is not possible, but a party cannot obtain personal jurisdiction 
over a defendant served by certified mail if the defendant does not 
answer or otherwise appear within 60 days of service, and default 
cannot be entered in such cases.  In those cases, the party seeking 
service may apply to the court for permission to serve the defendant 
by other means. 

3.2 Are any pre-action interim remedies available in New 
Jersey? How do you apply for them? What are the 
main criteria for obtaining these?

A plaintiff may seek a preliminary injunction or a temporary 
restraining order to preserve the status quo, which requires a showing 
of likelihood of success on the merits, the need for immediate relief, 
that the balance of the equities favours the applicant, and that there 
would be irreparable injury in the absence of an injunction. 

3.3 What are the main elements of the claimant’s 
pleadings?

The pleading must contain a caption, a notice to defend, numbered 
paragraphs each containing one material allegation, a claim for 
relief, and must be signed by the attorney filing the document or by 
the party if appearing pro se.  Complaints may, but are not always 
required to be, verified by a party or party representative.  Claims 
need not be pleaded with specificity, except for allegations of fraud, 
misrepresentation, mistake, breach of trust, wilful default or undue 
influence.  R. 4:5-8.  A party also must include a certification under 
Rule 4:5-1 stating whether the matter in controversy is the subject 
of any other action pending in any court or of a pending arbitration 
proceeding, or whether any such action is contemplated, and if so, 
must identify such actions and all parties thereto.  The party also 
must identify any non-party who should be or must be joined in 

of the work, and the fee customarily charged.  N.J.R.P.C. 1.5(a).  
Contingent fee arrangements are not permitted in domestic relations 
matters and criminal cases.  N.J.R.P.C. 1.5(d).  A lawyer is generally 
not permitted to provide financial assistance to a client in connection 
with pending or contemplated litigation, or acquire a proprietary 
interest in the cause of action, but a lawyer may take a contingent 
fee as described above and may advance court costs and expenses 
of litigation, the repayment of which may be contingent on the 
outcome of the matter.  N.J.R.P.C. 1.8 (e) and (i).

1.7 Are there any constraints to assigning a claim or 
cause of action in New Jersey? Is it permissible for a 
non-party to litigation proceedings to finance those 
proceedings? 

A tort claim that has not been reduced to judgment may not be 
assigned in New Jersey.  Cherilus v. Federal Express, 435 N.J. 
Super. 172, 178 (App. Div. 2014).
A lawyer shall not provide financial assistance to a client in 
connection with litigation, except that: (1) a lawyer may advance 
court costs and expenses of litigation, the repayment of which 
may be contingent on the outcome of the matter; and (2) a lawyer 
representing an indigent client may pay court costs and expenses of 
litigation on behalf of the client.  N.J.R.P.C. 1.8(e).  

2 Before Commencing Proceedings

2.1 Is there any particular formality with which you must 
comply before you initiate proceedings?

For most claims, no notice is required prior to instituting a civil 
action.  Certain claims, such as employment discrimination, require 
exhaustion of administrative remedies.  All civil complaints filed in 
the Law Division must be accompanied by a Civil Case Information 
Statement, a form that helps the court assign the case to a “track” 
for discovery purposes.  The form is available on the New Jersey 
Judiciary’s website.  In any action based on professional liability, 
the plaintiff must serve and file an affidavit of merit within 60 days 
after the answer is filed.  N.J.S.A. 2A:53A-26 et seq.

2.2 What limitation periods apply to different classes of 
claim for the bringing of proceedings before your 
civil courts? How are they calculated? Are time limits 
treated as a substantive or procedural law issue?

A six-year statute of limitations applies to actions arising in contract 
(four years for contracts involving the sale of goods under the 
Uniform Commercial Code).  Actions in tort arising from personal 
injuries generally must be brought within two years, or arising 
from property claims within six years.  Actions for fraud, statutory 
consumer protection claims, breaches of fiduciary duty causing 
purely economic loss, unjust enrichment, tortious interference with 
contract rights, trade secret misappropriation, unfair competition or 
conversion must be brought within six years.  Claims for breach 
of warranty must be brought within four years.  Actions to enforce 
judgments must be brought within 20 years of the date of the 
judgment.  
The statute of limitations begins to run when the plaintiff is able to 
maintain the elements of a cause of action.  The statute of limitations 
may be tolled for certain claims by the discovery rule, that is, it 
begins to run when the plaintiff, by the exercise of reasonable 
diligence, knew or should have known of the injury and its cause.

USA – New JerseyDrinker Biddle & Reath LLP
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4.3 Is there a mechanism in your civil justice system 
whereby a defendant can pass on or share liability by 
bringing an action against a third party?

A defendant may join as an additional defendant any person who 
may be solely liable or liable with the joining party.  R. 4:5-1, 4:28.

4.4 What happens if the defendant does not defend the 
claim?

If the defendant fails to file a response to a pleading, the plaintiff can 
file a request for entry of default within six months after the default.  
R. 1:6-8, 4:43-1.  After entry of default, the party may apply to the 
court for entry of final judgment by default.  R. 4:43-2.  If the claim 
is for a sum certain, the clerk may enter judgment on the basis of 
an affidavit.  If not, the party must move before the Superior Court, 
which may conduct a proof hearing on the issue of damages.  Id.

4.5 Can the defendant dispute the court’s jurisdiction?

A defendant can challenge the court’s subject matter or personal 
jurisdiction in its answer or by way of a motion to dismiss the 
complaint.  Subject matter jurisdiction can be raised at any time.  
Personal jurisdiction must be raised in the initial responsive pleading 
or the defence is waived.

5 Joinder & Consolidation

5.1 Is there a mechanism in your civil justice system 
whereby a third party can be joined into ongoing 
proceedings in appropriate circumstances? If so, 
what are those circumstances?

If a transaction or occurrence gives rise to more than one cause of 
action, the plaintiff must join all causes of action and parties.  If 
the claims do not arise out of the same transaction or occurrence, 
the plaintiff may still bring multiple claims in one action, but it is 
not required.  The defendant’s responsive pleading may contain a 
counterclaim or a cross-claim.  New Jersey’s entire controversy 
doctrine requires that any counterclaims or cross-claims for 
indemnity or contribution against other parties to the case be 
asserted in the original proceeding, or be precluded from assertion 
in a later proceeding.  Rule 4:30A.  The entire controversy doctrine 
“is intended to be applied to prevent a party from voluntarily 
electing to hold back a related component of the controversy in the 
first proceeding by precluding it from being raised in a subsequent 
proceeding thereafter”.  Oltremare v. ESR Custom Rugs, 330 N.J. 
Super. 310, 315 (App. Div. 2000).

5.2 Does your civil justice system allow for the 
consolidation of two sets of proceedings in 
appropriate circumstances? If so, what are those 
circumstances?

When actions involving a common question of law or fact arising out 
of the same transaction or series of transactions are pending in the 
Superior Court, the court on a party’s or its own motion may order 
the actions consolidated.  If the actions are not triable in the same 
county or vicinage, the order shall be made by the Assignment Judge 
of the county in which the venue is laid in the action first instituted 
on a party’s motion, the judge’s own initiative, or on certification of 
the matter to the judge by a judge of the Law or Chancery Division.  

the action.  R. 4:5-1.  Civil complaints in the Law Division must 
be accompanied by a Civil Case Information Statement, which is a 
form available from the New Jersey Judiciary’s website.

3.4 Can the pleadings be amended? If so, are there any 
restrictions?

A party may amend any pleading as a matter of course at any time 
before a responsive pleading is served, or, if the pleading is one to 
which no responsive pleading is to be served, and the action has not 
been placed upon the trial calendar, at any time within 90 days after 
it is served.  R. 4:9-1.  Thereafter, a party may amend a pleading 
only by written consent of the adverse party or by leave of the court, 
which shall be freely given in the interest of justice.  A motion for 
leave to amend shall have annexed thereto a copy of the proposed 
amended pleading.  R. 4:9-1.

4 Defending a Claim

4.1 What are the main elements of a statement of 
defence? Can the defendant bring counterclaims/
claim or defence of set-off?

An answer shall state in short and plain terms the pleader’s defenses 
to each claim asserted and shall admit or deny the allegations upon 
which the adversary relies.  A pleader who is without knowledge or 
information sufficient to form a belief as to the truth of an allegation 
shall so state and, except as otherwise provided by R. 4:64-1(c) 
(foreclosure actions), this shall have the effect of a denial.  Denials 
shall fairly meet the substance of the allegations denied.  A pleader 
who intends in good faith to deny only a part or a qualification of 
an allegation shall specify so much of it as is true and material and 
deny only the remainder.  The pleader may not generally deny all 
the allegations but shall make the denials as specific denials of 
designated allegations or paragraphs.  Wholesale general denials 
have the effect of an admission.  R. 4:5-3 and 4:5-5.  A party waives 
most defenses and objections that are not presented in an answer.
The answer shall set forth specifically and separately a statement of 
facts constituting an avoidance or affirmative defence, such as accord 
and satisfaction, arbitration and award, contributory negligence, 
discharge in bankruptcy, duress, estoppel, failure of consideration, 
failure to state a claim upon which relief may be granted, fraud, 
illegality, injury by fellow servant, laches, licence, payment, release, 
res judicata, statute of frauds, statute of limitations, or waiver.  R. 
4:5-4.
The defendant’s responsive pleading may contain a counterclaim 
or a cross-claim.  New Jersey’s entire controversy doctrine requires 
that any related claim against another party to the litigation, 
including claims for indemnity or contribution, must be asserted in 
the original proceeding, or be precluded from assertion in a later 
proceeding.  Rule 4:30A.

4.2 What is the time limit within which the statement of 
defence has to be served?

The defendant may file an answer or motion in response to a 
complaint within 35 days of service of the complaint.  R. 4:6-1.  
The time for service of a responsive pleading may be enlarged by a 
period not to exceed 60 days by written consent of the parties.

USA – New JerseyDrinker Biddle & Reath LLP
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6.4 Do the courts in New Jersey have the power to strike 
out part of a statement of case or dismiss a case 
entirely? If so, in what circumstances?

On the court’s or a party’s motion, the court may either: (1) dismiss 
any pleading that is scandalous, impertinent, or, considering the 
nature of the cause of action, abusive of the court or another person; 
or (2) strike any such part of a pleading or any part thereof that 
is immaterial or redundant.  The order of dismissal may expressly 
require, as a condition of the refiling of a pleading asserting a claim 
or defence based on the same transaction, the payment by the 
pleading party of attorneys’ fees and costs incurred by the party who 
moved for dismissal.  R. 4:6-4.

6.5 Can the civil courts in New Jersey enter summary 
judgment?

Summary judgment may be granted: (1) where there is no genuine 
issue of any material fact as to a necessary element of the cause 
of action or defence; and (2) if, after the completion of discovery 
relevant to the motion, including the production of expert reports, an 
adverse party who will bear the burden of proof at trial has failed to 
produce evidence of facts essential to the cause of action or defence 
which in a jury trial would require the issues to be submitted to a 
jury.  R. 4:46.  

6.6 Do the courts in New Jersey have any powers to 
discontinue or stay the proceedings? If so, in what 
circumstances?

The court may stay execution on a judgment, order a stay of 
proceedings, pending an outcome in another venue, such as a 
bankruptcy court or arbitration, and order a stay pending appeal.  

7 Disclosure

7.1 What are the basic rules of disclosure in civil 
proceedings in New Jersey? Is it possible to obtain 
disclosure pre-action? Are there any classes of 
documents that do not require disclosure?

A party may obtain discovery regarding any matter, not privileged, 
which is relevant to the subject matter involved in the pending 
action.  R. 4:10-2.  The information must appear reasonably 
calculated to lead to the discovery of admissible evidence.  Id.  A 
party’s access to documents or materials prepared in anticipation of 
litigation or for trial by or for another party or by or for that other 
party’s representative (including an attorney, consultant, surety, 
indemnitor, insurer or agent) depends only upon a showing that 
the party seeking discovery has substantial need of the materials in 
the preparation of the case and is unable without undue hardship to 
obtain the substantial equivalent of the materials by other means.  In 
ordering discovery of such materials when the required showing has 
been made, the court shall protect against disclosure of the mental 
impressions, conclusions, opinions, or legal theories of an attorney 
or other representative of a party concerning the litigation.  A party 
can discover facts known or opinions held by an expert retained by 
a party who is not expected to be called as a witness only upon a 
showing of exceptional circumstances under which it is impractical 
for the party seeking discovery to obtain facts or opinions on the 
same subjects by other means.  R. 4:10-2(c) and (d).

R. 4:38-1.  If actions pending in different venues are consolidated, 
the order shall specify the venue in which the consolidated action 
shall proceed and the party having the responsibility to file a copy of 
the order with the deputy clerk of the Superior Court in each county 
from which an action is being transferred.  The order of consolidation 
may also include such terms as the court may prescribe to expedite 
further proceedings.  Id. 

5.3 Do you have split trials/bifurcation of proceedings?

The court has discretion to order trials of separate issues for the 
convenience of the parties or to avoid prejudice.  4:38-2.  The 
court also has discretion to bifurcate trial of liability and damages 
(particularly punitive damages).

6 Duties & Powers of the Courts

6.1 Is there any particular case allocation system before 
the civil courts in New Jersey? How are cases 
allocated?

The Superior Court has separate trial-level courts that handle small 
claims, landlord/tenant cases, probate and guardianship cases, 
family cases, criminal cases, and cases in which the primary relief 
sought is equitable in nature.  Also, civil cases are assigned to 
one of four tracks at the time the complaint and Case Information 
Statement are filed, which vary in terms of the length of discovery 
period permitted, ranging from 150 days (Track 1) to 450 days 
(Tracks 3 and 4), as well as the type of judicial involvement in the 
cases.  Track 4 cases have active case management by individual 
judges.  New Jersey also has courts that specialise in multi-county 
litigation involving specific products.
As of January 1, 2015, New Jersey also has a Complex Business 
Litigation Program to handle complex commercial and construction 
cases that have the potential for $200,000 or more in damages.

6.2 Do the courts in New Jersey have any particular case 
management powers? What interim applications can 
the parties make? What are the cost consequences?

Courts have authority to take actions reasonably necessary for the 
administration of justice within their jurisdiction.  Most civil cases 
are assigned a pre-trial motion judge to handle discovery and other 
pre-trial motions when the complaint is filed.  Judges sitting in 
the General Equity Part, which hears cases in which the primary 
requested relief is equitable in nature, case-manage every case.  
Otherwise, the parties may request a case management conference 
or the court may order the attorneys for the parties to appear for a 
conference to simplify the issues, enter a scheduling order, obtain 
admissions of fact, limit the number of expert witnesses, or settle 
the case.  R. 4:5B-2.    

6.3 What sanctions are the courts in New Jersey 
empowered to impose on a party that disobeys the 
court’s orders or directions?

The court may use its contempt power to sanction parties for conduct 
that brings into disrespect the authority of the court.  The court may 
impose sanctions when a party fails to obey a court order compelling 
discovery.  A party subject to sanctions may be required to pay the 
moving party’s expenses and attorneys’ fees.  The court may also order 
a party’s pleading stricken or suppressed, with or without prejudice.
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8.2 What types of evidence are admissible, which ones 
are not? What about expert evidence in particular?

Evidence is admissible if it is competent and relevant.  “Relevant 
evidence” means evidence having a tendency in reason to prove 
or disprove any fact of consequence to the determination of the 
action.  N.J.R.E. 401.  Evidence may be excluded if its probative 
value is substantially outweighed by the danger of unfair prejudice, 
confusing the issues, misleading the jury, undue delay, wasting time, 
or is cumulative.  N.J.R.E. 403.  Hearsay is inadmissible unless 
it is permitted by a legal exception set forth in the New Jersey 
Rules of Evidence or some other legal grounds.  The standard for 
qualification of an expert is liberal: “If scientific, technical, or other 
specialized knowledge will assist the trier of fact to understand the 
evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education may 
testify thereto in the form of an opinion or otherwise”.  N.J.R.E. 702.  

8.3 Are there any particular rules regarding the calling of 
witnesses of fact? The making of witness statements 
or depositions?

A fact witness can only testify to matters as to which he or she has 
personal knowledge.  N.J.R.E. 602.  Deposition testimony may be 
used at trial for many purposes, including impeachment, to preserve 
a witness’s testimony, or in the event a witness is absent from court.  
R. 4:16.

8.4 Are there any particular rules regarding instructing 
expert witnesses, preparing expert reports and giving 
expert evidence in court? Does the expert owe his/her 
duties to the client or to the court?

A party may propound interrogatories, asking the other party to 
identify any expert witness, as well as the subject matter on which 
the expert is expected to testify.  The interrogatories can also demand 
production of the expert’s report.  An expert is permitted to give an 
opinion on the ultimate issue.  However, experts may not testify on 
questions of law.  The purpose of expert testimony is to assist the 
trier of fact in deciding complex factual issues. 

8.5 What is the court’s role in the parties’ provision of 
evidence in civil proceedings in New Jersey?

The court decides preliminary questions regarding the witness’s 
qualifications, the existence of a privilege, and admissibility of 
evidence.  N.J.R.E. 104.

9 Judgments & Orders

9.1 What different types of judgments and orders are the 
civil courts in New Jersey empowered to issue and in 
what circumstances?

A final judgment is the final determination of the rights and 
obligations of the parties in a case.  An interlocutory judgment 
determines a preliminary issue and does not adjudicate the parties’ 
ultimate rights.  A preliminary injunction is an interlocutory judgment 
designed to maintain the status quo while litigation is pending.  The 
court may enter a final judgment ordering money damages.  Courts 
also have authority to issue declaratory judgments, which determine 
the rights of the parties with respect to certain legal issues.

7.2 What are the rules on privilege in civil proceedings in 
New Jersey?

A party may not obtain discovery regarding matters which are 
privileged.  Communications subject to the attorney-client and 
accountant-client privilege are not discoverable.  In New Jersey, 
“the root of the attorney-client privilege is the recognition that sound 
legal advice or advocacy serves public ends and requires full and 
frank communication between a client and his counsel”.  Halbach 
v. Boyman, 369 N.J. Super. 323, 328 (App. Div. 2004).  A party also 
may not obtain attorney work product, which includes the mental 
impressions of a party’s attorney or his or her conclusions, opinions, 
memoranda, notes, summaries, research, or theories.  

7.3 What are the rules in New Jersey with respect to 
disclosure by third parties?

A subpoena requires a third party to attend and testify at a deposition, 
and may also require the person to produce documents.  R. 4:14-
7.  A subpoena commanding a person to produce evidence for 
discovery purposes may be issued only to a person whose attendance 
at a designated time and place for the taking of a deposition is 
simultaneously compelled.  The subpoena shall state that the 
subpoenaed evidence shall not be produced or released until the date 
specified for the taking of the deposition and that if the deponent 
is notified that a motion to quash the subpoena has been filed, the 
deponent shall not produce or release the subpoenaed evidence until 
ordered to do so by the court or the release is consented to by all parties 
to the action.  The subpoena shall be simultaneously served no less 
than 10 days prior to the date therein scheduled on the witness and on 
all parties, who shall have the right at the taking of the deposition to 
inspect and copy the subpoenaed evidence produced.  If evidence is 
produced by a subpoenaed witness who does not attend the taking of 
the deposition, the parties to whom the evidence is so furnished shall 
forthwith provide notice to all other parties of the receipt thereof and 
of its specific nature and contents, and shall make it available to all 
other parties for inspection and copying.  R. 4:14-7(c).

7.4 What is the court’s role in disclosure in civil 
proceedings in New Jersey?

A party may seek to compel discovery responses, or to strike 
another party’s pleading for failure to produce discovery.  Upon 
motion to quash a subpoena, the court may make an order to protect 
the party, witness, or other person from unreasonable annoyance, 
embarrassment, oppression, burden, or expense.    

7.5 Are there any restrictions on the use of documents 
obtained by disclosure in New Jersey?

The court may prohibit a party from disclosing trade secrets, 
confidential research, or other commercial information.  R. 4:10-
2(g).  The court may also enter a protective order to govern 
production of and use of confidential information.

8 Evidence

8.1 What are the basic rules of evidence in New Jersey?

The New Jersey Rules of Evidence govern the admissibility of 
evidence.  
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1.2 What are the laws or rules governing the different 
methods of alternative dispute resolution?

Certain claims are subject to statutory arbitration, including 
collective bargaining agreements and most personal injury cases.  
R. 4:21A-1.  Within 30 days of the arbitrator’s decision, a party may 
file for a notice of rejection of the arbitrator’s award and a demand 
for trial de novo.  New Jersey also has a complementary, and in 
many cases, compulsory, mediation program, to which parties 
may be required to attend and participate in good faith.  R. 1:40.  
Mediators also play a large role in certain family law matters. 

1.3 Are there any areas of law in New Jersey that cannot 
use Arbitration/Mediation/Expert Determination/
Tribunals/Ombudsman as a means of alternative 
dispute resolution?

An agreement to arbitrate a child custody dispute is permissible but 
may not be enforced where it is not in the best interests of the child.  
Johnson v. Johnson, 204 N.J. 529, 547 (2010).  

1.4 Can local courts provide any assistance to parties 
that wish to invoke the available methods of 
alternative dispute resolution? For example, will a 
court – pre or post the constitution of an arbitral 
tribunal – issue interim or provisional measures 
of protection (i.e. holding orders pending the final 
outcome) in support of arbitration proceedings, will 
the court force parties to arbitrate when they have so 
agreed, or will the court order parties to mediate or 
seek expert determination?  Is there anything that is 
particular to New Jersey in this context?

Where an arbitration clause governs a dispute between parties, a 
party may file a motion to compel arbitration.  Courts address 
disputes over the scope of the arbitration clause, i.e. what issues may 
be arbitrated, unless the parties have agreed to submit such disputes 
to arbitration.  A court may order litigation to be stayed pending 
arbitration.  Before an arbitrator is appointed and is authorised and 
able to act, the court, in such summary action upon application of a 
party to an arbitration proceeding and for good cause shown, may 
enter an order for provisional remedies to protect the effectiveness 
of the arbitration proceeding to the same extent and pursuant to the 
same conditions as if the controversy were the subject of a civil 
action.  N.J.S.A. 2A:23B-8(a).  A party does not waive a right of 
arbitration by making an application for provisional remedies.  
N.J.S.A. 2A:23B-8(c).

1.5 How binding are the available methods of alternative 
dispute resolution in nature?  For example, are 
there any rights of appeal from arbitration awards 
and expert determination decisions, are there any 
sanctions for refusing to mediate, and do settlement 
agreements reached at mediation need to be 
sanctioned by the court?  Is there anything that is 
particular to New Jersey in this context?

Appellate review is available of final arbitration orders, but the 
review is subject to the Federal Arbitration Act and is narrowly 
limited only to circumstances of fraud, corruption or similar 
wrongdoing by the arbitrator, or manifest disregard.  Tretina 
Printing, Inc. v. Fitzpatrick & Associates, Inc., 135 N.J. 349 (1994).  
A court may enforce an arbitration award by ordering specific 
performance.  

9.2 What powers do your local courts have to make 
rulings on damages/interests/costs of the litigation?

New Jersey courts adhere to the American Rule, which provides that 
litigants are responsible for their own litigation costs and may not 
recover them from an adverse party unless there is express statutory 
authorisation, a clear agreement of the parties, or some other 
established exception.  The exceptions are codified at R. 4:42-9.  An 
award of damages is subject to post-judgment interest from the date 
on which the judgment is finally entered.  The legal rate of interest 
in New Jersey varies.  Prejudgment interest may also be awarded.

9.3 How can a domestic/foreign judgment be recognised 
and enforced?

Execution of a judgment is commenced by filing a writ of 
execution with the clerk of any county in which the judgment has 
been entered.  The writ of execution can be enforced by a variety 
of means including sale of real property, garnishment, execution 
against contents of a safety deposit box, or sale of securities.  In 
special actions, enforcement of a judgment occurs through an action 
of ejectment (to obtain possession of real property), an action of 
replevin (to obtain possession of personal property), and mortgage 
foreclosures.
The Full Faith and Credit Clause of the United States Constitution 
requires courts to recognise judgments from other states.  New 
Jersey law contains a Uniform Enforcement of Foreign Judgments 
Act, which governs enforcement of judgments of other states.  See 
N.J.S.A. 2A:49A-25.  Enforcement of money judgments obtained in 
another country is governed by N.J.S.A. 2A:49A-11.

9.4 What are the rules of appeal against a judgment of a 
civil court of New Jersey?

The Appellate Division of the Superior Court is the intermediate 
appellate court in New Jersey.  The Rules Governing the Courts 
of the State of New Jersey provide for appeals of right to the 
Appellate Division from final orders, collateral orders, and certain 
interlocutory orders within 45 days of their entry.  If an order is not 
appealable of right, a motion for leave to appeal may be filed, or a 
determination of finality sought.  R. 2:2-3 and 2:2-4. 
The New Jersey Supreme Court hears appeals following adjudication 
in the Appellate Division and directly from the trial court in cases 
in which the death penalty has been imposed.  Appeals may also be 
taken to the Supreme Court on certification.  R. 2:2-1. 

II.  ALTERNATIVE DISPUTE RESOLUTION

1 Preliminaries

1.1 What methods of alternative dispute resolution 
are available and frequently used in New Jersey? 
Arbitration/Mediation/Expert Determination/Tribunals 
(or other specialist courts)/Ombudsman? (Please 
provide a brief overview of each available method.)

Arbitration and mediation are commonly used methods of dispute 
resolution.  
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of industries.  We strive not only to assist clients in negotiating complex transactions and resolving high-stakes disputes, but also 
in anticipating future challenges and opportunities.  By combining sound judgment with creative thinking, we help clients achieve 
their present-day goals and position themselves strategically for future success.

Drinker Biddle’s litigators have successfully tried hundreds of cases to verdict, efficiently managed class action and multidistrict 
litigation, and won major victories through creative dispositive motions, well-crafted trial strategies, and focused and effective 
appeals.  Whether it is a “bet-the-company” case, a complex financial dispute, or a more routine business conflict, our experienced 
litigators stand ready to serve the interests of our clients.

Andrew B. Joseph is the partner in charge of the firm’s Florham Park 
office and is one of 12 managing partners of the firm.  Andrew is a 
trial lawyer in the firm’s Commercial Litigation and Communications 
Litigation Practice Groups.  He is an experienced litigator who has 
tried multiple cases to verdict, and his practice is focused on complex 
business disputes, consumer class action litigation, securities 
litigation and the defence of white collar criminal investigations and 
prosecutions.  Andrew has been engaged as lead trial counsel for 
clients in a variety of business disputes throughout the country.  Among 
other things, he has defended corporations and executives in federal, 
state, arbitral and regulatory claims involving franchise disputes, unfair 
competition, breach of contract, tortious interference, fraud, bad faith, 
professional malpractice, trademark infringement, business divorce, 
commercial real estate and leasing disputes, non-compete covenants, 
RICO laws and Qui Tam statutes.  Andrew also counsels his clients 
on strategic issues and initiatives to minimise litigation risk.  His 
clients include leading wireless carriers, pharmaceutical companies, 
business consulting firms, retailers and financial institutions. 
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http://www.drinkerbiddle.com/people/attorneys/joseph-andrew-b.

Andrew C. Egan is an associate in the firm’s Commercial Litigation 
Practice Group.  He has represented clients in business disputes in 
state and federal court, including: an internal investigation of a public 
housing authority; an FDIC clawback proceeding; a price-gouging 
lawsuit brought by the New Jersey Attorney General against a hotel 
chain; defending a major telecommunications company in contract 
disputes involving its dealers and customers; a property tax appeal 
for a major healthcare system; and an administrative challenge to 
Medicaid determinations.  Andrew’s practice has a strong focus on 
chancery and probate litigation, in New York and New Jersey, with 
representative matters involving injunctions; specific performance; 
commercial lease disputes; quiet title and partition of real property; 
guardianships; fiduciary accountings; trust modification applications; 
and “corporate divorce” of closely held businesses.  He has served as 
first chair trial counsel in a contested guardianship involving $3 million 
in assets, and a negligence/contract matter involving a commercial 
refrigeration company.  Before joining Drinker Biddle & Reath, Andrew 
clerked for the Hon. Walter Koprowski, Jr. in the General Equity 
Division of the Superior Court.

For a full biography visit:  
http://www.drinkerbiddle.com/people/attorneys/egan-andrew.

3 Trends & Developments

3.1 Are there any trends or current issues in the use of 
the different alternative dispute resolution methods?

Alternative dispute resolution continues to be a popular choice 
given the rising costs of litigation.

2 Alternative Dispute Resolution 
Institutions

2.1 What are the major alternative dispute resolution 
institutions in New Jersey?  

Arbitration agreements often call for disputes to be arbitrated by 
the American Arbitration Association or by JAMS, both well-
known providers of arbitration and mediation services.  Under Rule 
1:40, the New Jersey judiciary also maintains a large mediation 
programme.
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