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Looking Back . . .
THE ADVOCACY OF OLIVE RABE IN SCHWIMMER V. UNITED STATES

By Jane Dall Wilson*

I

n 1929, Justice Oliver Wendell Holmes declared that the United States Constitution calls for “free

thought — not free thought for those who agree with us but freedom for the thought that we hate.”1
Whose advocacy inspired the principle that now guides the way we think about First Amendment protection?
She is not well known, but she is one of our own — Olive Henrietta Rabe. Her client was better-known, at
least at the time — Rosika Schwimmer, an international peace advocate during the World Wars and a
nominee for the 1948 Nobel Peace Prize.2 This article spotlights Rabe and the citizenship case she litigated
for Schwimmer from Chicago to the Supreme Court.

Who Was Olive Henrietta Rabe?
We know only some of Rabe’s background.3 She was born and grew up in Chicago and attended the
University of Chicago, studying economics and sociology.4 She advocated women’s suffrage.5 In 1914, at
the age of 27, she enrolled in John Marshall Law School but she later transferred to Northwestern University
Law School and received her Bachelor of Laws degree from Northwestern in 1916.6 After law school, she began
practicing labor law in Chicago, ultimately with O. David Zimring at the law firm of Rabe & Zimring.7 A 1919
publication of The Woman Lawyers’ Journal listed Rabe as one of eleven Illinois members of the Association
of Women Lawyers and listed her practice address as 105 S. LaSalle Street, Chicago, a mere two blocks
away from the current home of 7th Circuit in the Everett McKinley Dirksen United States Courthouse.8
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came to power in Hungary.14

Continued from page 38

In 1921, Schwimmer came to Chicago to live. After five years,
she filed her application for United States citizenship. The
naturalization questionnaire used in Chicago at the time asked,
“If necessary, are you willing to take up arms in defense of this
country?”15 Schwimmer answered no: “I would not take up
arms personally.”16

Serious labor disputes involving the nation's packing-houses were
brewing around the time Rabe began practicing, and she became
involved in this arbitration on behalf of the laborers.9 She spent
the first ten or so years of her practice pursuing progressive
causes, including a proposal advocating legitimacy for children
born out of wedlock in Illinois.10 Rabe also taught classes on
citizenship,11 prescient of the momentous future engagement that
took her before the 7th Circuit and the
United States Supreme Court.

Rosika Schwimmer and Her
Petition for Citizenship
Rabe’s client and friend Rosika Schwimmer
was born in Hungary in 1877. Schwimmer
was an ardent and internationally known
pacifist as well as a feminist, suffragist, and
atheist. In her native country, Schwimmer
founded the National Association of
Women Office Workers organized the
Hungarian Feminist Association (which
succeeded in winning woman suffrage in
1920), edited the Hungarian feminist
journal “A Nö” (The Woman), published
works of fiction, and addressed the
International Women's Congress. She
later moved to London to serve as press
secretary to the International Woman Suffrage Alliance.12
Schwimmer was bold. In the early days of World War I, she
organized meetings with President Woodrow Wilson and Secretary
of State William Jennings Bryan seeking sponsorship of an
international mediation conference. While she could not
convince them to sponsor United States-led mediation, shortly
thereafter, she convinced Henry Ford to finance privately the
Ford Neutral Mediation Conference in Stockholm in 1916,
which commonly became known as the Peace Ship expedition.13
In 1918, Schwimmer served as the Hungarian ambassador to
Switzerland, the first woman in the modern world to hold an
ambassadorial-level post; she left her post after the Communists

The District Director of Naturalization, Fred J. Schlotfeldt, had
concerns with Schwimmer’s answer and whether it precluded
her from taking the oath of allegiance. He thus conducted a
formal interview with Schwimmer on September 22, 1926.17 At
the interview, she described the United States “as nearest to my
ideals of a democratic republic
governed by the people for the people
on the basis of independence and
tolerance.”18 But she remained steadfast
in her refusal to bear arms and reasoned,
“I cannot see that a woman's refusal to
take up arms is a contradiction to the
oath of allegiance.”19 After the interview,
Schlotfeldt requested Schwimmer
address a letter in which she had written:
“I am an uncompromising pacifist for
whom even Jane Addams is not enough
of a pacifist. I am an absolute atheist. I
have no sense of nationalism, only a
cosmic consciousness of belonging to
the human family.”20 She re-affirmed
these views, including that she was “an
uncompromising pacifist.”21 These
comments shaped the record of her
case.22
Schlotfeldt ultimately recommended that Schwimmer’s
application be denied because he determined that her refusal to
bear arms reflected a mental reservation against the oath of
allegiance required for citizenship.23 And so the legal battle
began, and Schwimmer turned to Rabe for assistance.
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District Court Proceedings
District Judge George Albert Carpenter of the Northern District
of Illinois held a formal hearing on October 13, 1927.24 Rabe
appeared as Schwimmer's personal lawyer at that hearing;
another lawyer, William B. Gemmill, appeared for the
American Civil Liberties Union (ACLU).25
Rabe likely spent many hours preparing her
client for the hearing. When Schwimmer
testified, her testimony was carefully
drawn to limit her objection to bearing
arms as a conviction that she, a woman,
personally held:
I am able to take the oath of allegiance
without any reservations. I am willing
to do everything that an American
citizen has to do, except fighting. If
American women would be compelled
to do that, I would not do that. I am an
uncompromising pacifist. Asked how
far does that go — if I disapprove of the
government fighting, I answer, it means I disapprove of the
government asking me to fight personally with my fists or
carrying a gun. I do not care how many other women fight,
because I consider it a question of conscience. I am not
willing to bear arms. In every other single way I am ready
to follow the law and do everything that the law compels
American citizens to do. That is why I can take the oath of
allegiance, because, as far as I can find out, there is nothing
that I could be compelled to do that I cannot do. If it is a
question of fighting, as much as I desire American
citizenship, I would not seek the citizenship.26
Despite Schwimmer’s testimony, Judge Carpenter was persuaded
by Schlotfeldt’s view that Schwimmer’s pacifist views constituted
an impediment to citizenship. The New York Times reported a
heated exchange between Judge Carpenter and Schwimmer on
the critical issue of Schwimmer’s willingness to bear arms.
Judge Carpenter asked, “If you were a nurse, caring for a

wounded American soldier, and observed an armed enemy
approaching, would you take up a pistol and shoot the enemy?”
Schwimmer answered “No, but I would warn the wounded
soldier. I would not kill a man, even if he tried to kill me.”27
The Times reported what followed:
Rising from the bench at her answer, Judge Carpenter
pointed to the flag over the courtroom entrance and
said: “You cannot be a half-way citizen under that
flag. You must do what our Constitution requires of all
American citizens — promise to serve that flag and
defend it with your life, if necessary.”28
Judge Carpenter thereafter denied her petition:
[U]pon consideration of the petition
of Rosika Schwimmer . . . it
appearing that the said petitioner is
not attached to the principles of the
Constitution of the United States
and well disposed to the good order
and happiness of the same, and
further that she is unable to take the
oath of allegiance prescribed by the
Naturalization Law without a
mental reservation, it is therefore
ordered that the said petition be and
is hereby denied.29
Immediately after the hearing,
Schwimmer declared her intent to
appeal. She wired The New York Times: “Judge Carpenter
denied citizenship explicitly and exclusively because I refused
to agree to take up arms. Judge declared in open court there
was no other objection against me. I appeal to Circuit Court of
Appeals.”30 Schwimmer turned again to Rabe for the appeal.

Seventh Circuit Appeal and Aftermath
Rabe rose to the challenge — her first (and only) appeal before
the 7th Circuit. Rabe had many people with whom to collaborate
because Schwimmer had a large circle of supporters, including
Jane Addams of Hull House. Addams and others raised a
defense fund for Schwimmer’s appeal, undoubtedly with
Rabe’s involvement.31
Continued on page 41
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Rabe prepared and filed her 7th Circuit brief on behalf of Schwimmer.
In it, she argued that naturalization laws must be “uniform” under
the Constitution and the courts could not prescribe new requirements
for citizenship. She further argued that Schwimmer did not advocate
the overthrow of organized government and thus she should
not be denied citizenship because of her belief in pacifism.32
Rabe also emphasized Schwimmer’s ineligibility to bear arms
as a fifty-year-old woman. The Government argued that Rabe’s
strident belief in pacifism showed that she was not attached to
the principles of the Constitution because of the country’s need
for military defense.33
The appeal was assigned to Judge Samuel Alschuler, Judge
Albert Barnes Anderson, and District Judge Robert C. Baltzell.
In retrospect, these judges collectively brought intriguing
personal backgrounds to the case. Judge Alschuler's parents
and grandparents fled Germany after the unsuccessful
Revolution of 1848 and settled in Chicago.34 He was the first
Jewish federal court of appeals judge.35 He was considered
popular and progressive.36 Judge Anderson, a former district
court judge from Indiana, had the reputation of a tyrant in the
courtroom who was particularly tough on criminals.37 District
Judge Baltzell, also from Indiana, served in the military during
World War I from 1917-1919.38 Each was born in the United
States. These three men would judge Rabe’s arguments as to
whether Schwimmer’s pacifist beliefs disqualified her for
naturalized citizenship.
On June 29, 1928, the 7th Circuit ruled that Schwimmer
should be granted citizenship.39 Judge Anderson authored an
opinion that largely adopted Rabe's arguments. Reciting the
evidence, the Court reasoned:
The views expressed by the applicant at most reveal an
unwillingness personally to bear arms, and it being
agreed that she has shown herself in every other way
qualified for citizenship, unless her expressed
unwillingness to bear arms makes her conduct that of
a person not attached to the principles of the
constitution of the United States, or not well disposed
to the good order and happiness of the same, her
petition should have been granted.40

The 7th Circuit further explained:
Women are considered incapable of bearing arms.
Male persons of the age of appellant have not been
compelled to do so. Appellant, if admitted cannot by
any present law of the United States be compelled to
bear arms. Judging by all the conscription acts of
which we have knowledge, she never will be required
to do so; yet she is denied admission to citizenship
because she says she will not fight with her fists or
carry a gun.
In other words, there is put to her an hypothetical
question — what would she do under circumstances
that never have occurred and probably never will
occur — and upon her answers to this supposed case
her petition is denied. A petitioner's rights are not to be
determined by putting conundrums to her.41
And so the 7th Circuit reversed and remanded with direction to
the district court to grant Schwimmer's citizenship petition.42 Rabe’s
first permanent mark on history appears in this opinion: the Federal
Reporter lists “Olive H. Rabe of Chicago, Ill., for appellant.”43
Rabe celebrated her and Schwimmer’s victory. After the decision,
she ordered 1000 copies of the opinion and sent 800 to supporters
of Scwhimmer and contributors to her defense fund. Another
200 copies were given to the ACLU for distribution.44
But Rabe’s celebration came too soon. Schlotfeldt asked the
Department of Labor to seek review of the case. Worse yet,
Rabe’s distribution of the 7th Circuit decision was cited as a
reason for further review. On August 2, 1928, referencing
Rabe’s distribution of the opinion, the Chicago Daily Tribune
reported that “The exploitation of Mme. Rosika Schwimmer’s
citizenship case ‘for purposes of pacifist propaganda,’ was said
to have been responsible for yesterday’s action postponing
issuance to her of the certificate of citizenship.”45 The Tribune
further reported that Schlotfeldt had moved for a stay of mandate
to avoid granting Schwimmer the certificate of citizenship.
The 7th Circuit granted that motion, and the Tribune noted that
United States Attorney General John G. Sargent was reviewing
the matter for purposes of evaluating a petition for writ of
certiorari to the Supreme Court.46
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Rabe immediately took action. The day after the stay issued,
Rabe announced amicus support should the Government ask
the Supreme Court to review.47 The Chicago Daily Tribune
reported that two national organizations — American Friends
and National Council for the Prevention of War — had notified
Rabe that they would aid Schwimmer. Specifically, “Ray Newton,
secretary of the American Friends service committee advised
Mrs. Rabe that the Quakers are
ready to file a brief as friends of the
court when deemed advisable.”
Rabe and Schwimmer then waited
together for the Government’s
decision on whether to appeal to the
Supreme Court.48
Out of the public view, lawyers for
the Department of Labor and the
Attorney General’s Office debated
whether the Government should
apply for certiorari. One lawyer in
the Attorney General’s Office wrote
that the fact that women did not
serve in the military should not negate the required state of
attachment to the Constitution, and because of the importance of
the case to the administration of the naturalization laws it was
important to ask for review.49 Another lawyer in the Justice
Department suggested that “On the cold record facts there is no
indication of any past, or of any suggested future activity on
her part, which would indicate a spirit of disloyalty.”50 The
Solicitor General expressed concern about Schwimmer’s ability to
push a pacifist propaganda among men: “She is very clever . . .
she speaks only of propaganda among women, who are not usually
supposed to bear arms, and she cleverly dodges the issue concerning
those who are required to bear arms.”51 But he considered the
record insufficient for Supreme Court review: “I feel the record
in this respect is rather weak. . . . Under present conditions, I
think it likely the Supreme Court would not care particularly
about considering such a case as this, with such a slim record
to go on.”52 Ultimately the Acting Solicitor General made a
recommendation not to seek review: “I am unable to find that

there is any real question of law involved. I think I cannot
properly authorize an application for certiorari. There is nothing
in the record to show that the woman is not attached to the
principles of the Constitution.”53 Thereafter, the Attorney General
wrote to the Department of Labor and stated that the Government
would not petition for a writ of certiorari.54
But the Department of Labor objected. Citing the publicity of
the case and the threat to the naturalization laws, the Assistant
Secretary of Labor wrote: “The matter is one of grave public
concern — the department can hardly conceive of one which
could be more important — and it is again respectfully urged
that the Supreme Court be given the opportunity to pass upon
the issue.”55
In response to this letter, the Acting
Solicitor General reconsidered.
Although he expressed reservations
about the record, he wrote that “In
deference to [the Department of
Labor’s] views so solemnly
expressed, I have decided to prepare
and have ready for filing a petition to
be submitted to the Solicitor General
on his return, for his decision.”56 The
Solicitor General reluctantly agreed to
file that petition:
Because of the state of the record
I think the case a desperate one,
and I greatly regret that we are
forced to present to the Supreme Court, as a test case of an
important question, a record which is so deficient. . . . I am
not at all sanguine that we will gain anything by filing the
petition. . . [M]y best judgment is that the question whether
those who are opposed to armed defense of the
Constitution and laws of the United States against invasion
and insurrection are eligible to citizenship should be
presented in some other case, with a satisfactory record,
but because of the unanimity in your Department and the
emphatic statements in your letter of September 10th I
have concluded to yield my own judgment in the matter
and proceed as you have requested.57
With these internal reservations, the Government sought review
of the 7th Circuit decision on September 29, 1928, and the Supreme
Court granted the writ on November 19, 1928.59 Rabe’s representation
of Schwimmer thus continued before the United States
Supreme Court.
Continued on page 43
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Respondent is a woman, fifty years of age. Women are
not required to bear arms in defense of any civilized
country in the world. Congress, which alone has the
power to decide who shall serve in the armed forces of
the United States, has expressly limited the armed
forces to able-bodied males. Yet the petitioner is
seeking to exclude a woman from citizenship because
she is not willing to do what the law does not permit
her to do.63

Supreme Court Proceedings
In its brief to the high court, the Government argued that
Schwimmer's pacifist views presented a threat:
The Respondent is unalterably opposed to defense of
the Constitution and Government of the United States
by armed force. She would prefer to see them
destroyed by invasion or insurrection
than have them so defended. She is
opposed to armed defense by citizens
who are qualified for military service.
She is an author, public speaker, and
propagandist who broadcasts her
views on these subjects and may be
depended upon to exert her influence
in their support. She is therefore not
attached to the principles of the
Constitution. She can not properly
take the oath to support and defend
the Constitution and laws against
enemies, because she can not and will
not defend and support armed
defense by other citizens.60
Later in the brief, the Government cited
Schwimmer’s self-description as an “uncompromising pacifist”
with “no sense of nationalism” and argued that “[t]he tone of
respondent’s statement shows that she is an extremist. . . . She does
not believe in organized government as we understand it, because
organized government can not exist without military defense.”61
Although these themes filled the internal memos at the Department
of Justice, they had little support in the record, which Rabe and
Schwimmer had carefully built around Schwimmer’s personal
beliefs as a woman. The Government claimed that Rabe’s status as
a woman and inability to serve in the armed forces was irrelevant:
“That a candidate for citizenship is personally disqualified by
age, sex, or physical condition from bearing arms does not render
his or her opposition to armed defense of the Constitution immaterial
or relieve him or her from the requirement of attachment to that
principle of the Constitution.”62
Rabe confronted these arguments in her response brief. She
pointedly wrote:

Rabe also noted, “Petitioner’s conclusion that unwillingness to
bear arms is synonymous with opposition to organized government
is based upon a fallacious assumption and is contrary to the
evidence in the record.”64 And she emphasized Schwimmer’s
legal inability to bear arms under the statutes governing military
service, asking provocatively, “Who wants her to bear arms?”65
Rabe argued the case before the Supreme
Court on April 12, 1929. As one of only a
few times in which a woman had argued
to the Supreme Court, and the first time
a woman argued a free speech case, the
occasion was historic.66 After the
argument, at least one commentator noted
Schwimmer’s choice of a woman lawyer:
“When Madame Rosika Schwimmer,
Hungarian pacifist, decided to seek American
citizenship and got into a tangle with the
government that has taken the question
for her eligibility before the supreme
court for solution, it was quite natural that
she should turn to a woman lawyer as
counsel.”67 The author complimented Rabe and described some
of her chief arguments:
[N]o layman who reads that brief can doubt that it
presents very ticklish aspects for the highest tribunal to
consider. . . . Lawyer Rabe makes interesting points
about [Schwimmer's unwillingness to bear arms] in
her brief. She holds that if “defend” necessarily means
by force of arms, Quakers and others of “religious
conviction” against bearing arms could not even be
granted passports. Also, Lawyer Rabe touches on the
presidential oath of office which includes the “defend”
language. Should “defend” be held to mean by force of
arms, the brief said, there was no sound reason why
the same construction should not apply to the
president's oath “so as to bar from the presidency a
member of any religious sect whose principles forbid
its members to bear arms.” Which, quite obviously, is
a neat reference to the fact that President Hoover, who
Continued on page 44

The Circuit Rider
44

Looking Back
Continued from page 43

also is constitutional commander-in-chief of the army
and navy, is a Quaker.68
Ultimately, however, Rabe’s arguments did not persuade the
majority of the Supreme Court. On May 27, 1929, the Supreme
Court issued a 6-3 decision ruling that Schwimmer was not entitled
to citizenship as a result of her refusal to indicate a willingness
to bear arms in defense of the United States.69 The Supreme
Court reasoned that “the duty of citizens by force of arms to
defend our government against all enemies whenever necessity
arises is a fundamental principle of the Constitution.”70 The
Court found the record lacking support that Schwimmer was
sufficiently attached to that principle:
Her claim at the hearing that she possessed the
required qualifications and was willing to take the oath
was much impaired by other parts of her testimony.
Taken as a whole, it shows that her objection to
military service rests on reasons other than mere
inability because of her sex and age personally to bear
arms. Her expressed willingness to be treated as the
government dealt with conscientious objectors who
refused to take up arms in the recent war indicates that
she deemed herself to belong to that class. The fact
that she is an uncompromising pacifist, with no sense
of nationalism, but only a cosmic sense of belonging
to the human family, justifies belief that she may be
opposed to the use of military force as contemplated
by our Constitution and laws. And her testimony
clearly suggests that she is disposed to exert her power
to influence others to such opposition.71
Justice Holmes disagreed in a dissent joined by Justice Brandeis:
“So far as the adequacy of her oath is concerned I hardly can
see how that is affected . . . inasmuch as she is a woman over
fifty years of age, and would not be allowed to bear arms if she
wanted to.”72 Holmes famously continued,
Some of her answers might excite popular prejudice,
but if there is any principle of the Constitution that
more imperative calls for attachment than any other it
is the principle of free thought — not free thought for
those who agree with us but freedom for the thought
that we hate.73

Though Rabe did not persuade the Court that Schwimmer
should be granted citizenship, Justice Holmes’ expression on
the vitality of protection for free speech and thought has
thrived in First Amendment jurisprudence.74
The published decision in the United States Reports reflects
Rabe’s second permanent mark on history: “Mrs. Olive H. Rabe,
of Chicago, Ill. for respondent.”75

After the Supreme Court Decision
The Supreme Court overruled Schwimmer seventeen years
later. In Girouard v. United, States, the Supreme Court
changed course and held that "refusal to bear arms is not
necessarily a sign of disloyalty or a lack of attachment to our
institutions," and conscientious objectors became entitled to
naturalization as United States citizens.76
Although Schwimmer and Rabe both lived to see the Schwimmer
case overruled, Schwimmer never received citizenship. She
died a foreign alien two years later on August 3, 1948.77
What happened to Olive Rabe? In the 1930s, Rabe moved on
to a different phase of her life. In part due to health problems,
she moved west to Colorado with literary friend, Aileen Lucia
Fisher.78 There, Rabe began her own writing career. Rabe and
Fisher co-authored children's plays, children's books, and
biographies of Louisa May Alcott and Emily Dickinson.79 She
died on December 11, 1968, at the age of 81.80

Summation
The case Rabe litigated has endured. Holmes’ dissent continues to
be cited in First Amendment litigation. The advocate who
inspired his famous characterization of constitutional protection
“for the speech we hate” had been lost to history before the
recent efforts of First Amendment Fellow Ronald K. L. Collins
and First Amendment Scholar David L. Hudson Jr. to research
and document Rabe’s role in Schwimmer’s case. Their work
has brought to light an interesting and important piece of First
Amendment history.
Rabe’s mark on 7th Circuit legal history is also creditworthy.
Rabe was a pioneer — she argued before the 7th Circuit and
the United States Supreme Court long before women routinely
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practiced in federal court (much less presided over it). Our
Circuit looks substantially different now. Eighty-five years later,
approximately thirty percent of our 7th Circuit Bar Association
members are women, and twenty-three percent of our Article III
judges are women. Rabe’s role in that legacy merits recognition.82
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